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ADVERTISEMENT. 


TH E Editor baving taken @ very 
accurate Note of what was delivered by the Learned 
Judge of the Admiralty upon the preſent Queſtion, 
has thought it of ſufficient importance to be com- 
municated to the Public. — Tbe bonour and intereſt 
of his own Country are too deeply and extenſively 
involved in its adminiſtration of the Law of 
Nations, not to render it highly proper for it to 
be known here at home, in what manner and upon 
what principles its Tribunals adminiſter that 

ſpecies of law: and to foreign States and their 
ſubjects, whoſe commercial concerns are every day 
diſcuſſed and decided in thoſe Courts, it is ſurely 
not leſs expedient that ſuch information ſhould be 
given. At any rate, this Publication, fer the 
general fidelity of which the Editor can anſwer, 
will prevent the danger of miſ repreſentation, — 
a danger io which juriſdictions of this nature are 
peculiarly expoſed, and the ill effetts & which 


way 
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may extend to intereſts much more important than 
thoſe of the perſonal honour and character of the 
Learned Judge bimſelf, highly dejerving as they 
may be of all juſt protection and reſpect. 


The Editor takes the preſent opportunity of 
mentioning that be bas taken accurate Notes of 
many other Judgments delivered upon Queſtions of 
the Law of Nations in the High Court of Ad- 
miralty, and entertains the intention of communi- 
| cating them to the Public. 


Doctors Commoxs, 
Jure 27, 1799. | 
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THE MARIA—Paurszu, Maſter. 


Sir William Scott.] THIS ſhip was taken 
in the Britiſh Channel in company with ſeveral 
other Swediſh veſſels failing under convoy of a 
Swediſh frigate, having cargoes of naval ſtores 
and other produce of Sweden on board, by 
a Britiſh ſquadron under the command of Com- 
modore Lawford. 


The facts attending the capture did not fuffi- 
ciently appear to the Court upon the original 
evidence; It therefore directed further inform- 
ation to be ſupplied, and by Both Parties. 


The additional information now brought in 
donſiſts of ſeveral atteſtations made on the part of 


the 
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the captors, and ofa copy of the inſtructions under 
which the Swediſh frigate failed, tranſmitted to 
the King's Proftor from the office of the Bri- 
tiſh Secretary of State for the foreign depart- 
ment. On the part of the Swedes ſome atteſt- 
ations and certificates have been introduced, 
but all of them applying to collateral matter, 
none relating immediately to the facts of the 
capture. On this Evidence the Court has to 
determine this moſt important queſtion ; for its 
importance is very ſenſibly felt by the Court. 
I have therefore taken ſome time to weigh the 
matter maturely ; I ſhould regret much, if that 
delay has produced any private inconvenience ; 
but I am not conſcious (attending to the nu- 
merous other weighty cauſes that daily preſs 
upon the attention of the Court) that I have 
interpoſed more time in forming my judgment 
"than was fairly due to the importance of the 
queſtion, and to the magnitude of the intereſts 
involved in it. 


In forming that judgment, I truſt that it has not 
eſcaped my anxious recollection for one mo- 
ment, what it is, that the duty of my ſtation 
calls for from me; — namely, to conſider myſelf 
as ſtationed here, not to deliver occaſional and 
ſhifting opinions to ſerve preſent purpoſes of 
particular 


(3) 


particular national intereſt, but to adminiſter 
with indifference that juſtice which the law of 
nations holds out without diſtinction to inde- 
pendent States, ſome happening to be neutral 
and ſome to be belligerent: The ſeat of judi- 
cial authority is indeed locally here, in the belli- 
gerent country, according to the known law 
and practice of nations: but the law itſelf has 
no locality.—It is the duty of the perſon who 
ſits here to determine this queſtion exactly as he 
would determine the ſame queſtion if ſitting at 
Stockholm; — to aſſert no pretenſions on the 
part of Great Britain which he would not allow to 
Sweden in the ſame circumſtances, and to impoſe 
no duties on Sweden as a neutral country, which 
he would not admit to belong to Great Britain 
in the ſame character. If, therefore, I miſtake 
the law in this matter, I miſtake that, which I 
conſider and which I mean ſhould be conſidered, 
as the uni vetſal law upon the queſtion, a queſ- 
tion regarding one of the moſt important rights 
of belligerent nations relatively to neutrals. 


The only ſpecial conſideration which I ſhall 
notice in favour of Great Britain (and which I 
am entirely deſirous of allowing to Sweden in 
the ſame or ſimilar circumſtances) is, that the 
nature of the preſent war does give this country 
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the rights of war relatively to neutral States in 
as large a meaſure as they have been regularly 
and legally exerciſed in, at any period of 
modern and civilized times. Whether I eſtimate 
the nature of the war juſtly, I leave to the 
judgment of Europe, when I declare that I 
conſider this as a war in which neutral States 
themſelves have an intereſt much more direct 
and ſubſtantial than they have in the ordinary, 
limited, and private quarrels (if I may fo call 
them) of Great Britain and its great public 
Enemy. That I have a right to advert to ſuch 
conſiderations, provided it be done with ſobriety 
and truth, cannot, I think, reaſonably be 
doubted—and if authority is required, I have 
authority and not the leſs weighty in this 
queſtion for being Swediſh authority -I mean 
the opinion of that diſtinguiſhed perſon, one 
of the moſt diſtinguiſhed which that country 
(fertile as it has been of eminent men) has 
ever produced, I mean Baron Puffendorff; the 
paſſage to which I allude is to be found in a 
note of Barbeyrac's on his larger work, vol. 8. 
c. 6. ſ. 8.--Puffendorff had been conſulted in 
the beginning of the preſent century, when 
England and other States were engaged in the 
confederacy againſt Louis XIV. by a lawyer 
upon the continent, Groningius, who was de- 

ſirous 
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firous of ſupporting the claims of neutral 
commerce in a treatiſe which he was then 
projecting. Puffendorff concludes his anſwer 
to him in theſe words : | a 


* am not ſurpriſed that the Northern 
« Powers ſhould conſult the general intereſts of 
% all Europe without regard to the complaints of 
« ſome greedy merchants who care not how things 
« go, provided they can but ſatisfy their thirſt of 
« gain. Thoſe Princes wiſely judge that it would 
« nor become them to take precipitate meaſures 
« whilſt other nations are combining their whole 
et force to reduce within bounds an inſolent and 
tc exborbitant Power which threatens Europe with 
« flavery, and the Proteſtant Religion with de- 
« fruction. This being the inter of the Nor- 
« thern Crowns themſelves, it is neither juſt nor 
* neceſſary that, for 4 preſent advantage, they 
« ſhould interrupt ſo ſalutary a defign, efpecialh 
© as they are at no expence in the affair, 
« and run no bazard. -In the opinion, then, 
of this wiſe and virtuous Swede, the nature 
and purpoſe of a war was not entirely to be 
omitted in the conſideration of the warrantable 
exerciſe of its rights, relatively to neutral States, 
— His words are memorable; I do not over-rate 
their importance when I pronounce them to be 
well entitled to the attention of his country. 

v3 It 
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It might likewiſe be improper for me to paſs 
entirely without notice, as another preliminary 
obſervation, (though without meaning to lay 
any particular ſtreſs upon it,) that the tranſaction 
in queſtion took place in the Britiſh channel, 
cloſe upon the Britiſh coaſt, a ſtation over which 
the Crown of England has from pretty remote 
antiquity always afferted ſomething of that 
ſpecial jvriſdiction which the ſovereigns of other 
countries have claimed and exerciſed over cer- 

tain parts of the ſeas adjoining to their coaſts, 


In conſidering the cale, I think it will be ad- 
viſable for me, firſt, to ſtate the fats as they appear 
in the evidence ; ſecondly, to lay down the 


principles of law which apply generally to 
ſuch a ſtate of facts; thirdly, to examine whether 
any ſpecial circumſtances attended the tranſ- 
action in any part of it, which ought in any 
manner or degree to affect the application of 
theſe principles. 


The facts of the capture are to be legend only 
from the captors, for, as I have obſerved, the 
claimants have been entirely filent about them, 
and that filence gives the ſtrongeſt confirmation 
to the truth of the accounts delivered by the cap- 
tors. 


The 
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The atteſtation of Captain Lawford introduces 
andverifies his Log-book, in which it is ſtated, that 
after the meeting of the fleets, he ſent an officer 
on board the frigate to inquire about the cargoes 
and deſtination of the merchantmen, and was 
anſwered, © that they were Swedes, bound to 
ce different ports in the Mediterranean, laden 
« with hemp, iron, pitch, and tar.” Upon 
doubts which Captain Lawford entertained re- 
ſpecting the conduct he ſhould hold in a ſituation 
of ſome delicacy, he diſpatched immediately a 
meſſenger to the Admiralty, keeping the con- 
voy in his view; and having received orders 
from the Admiralty by the return of his meſſen- 
ger to detain theſe merchant ſhips and carry them 
into the neareſt Engliſh port, he ſent Sir Charles 
Lindſay and Capt. Raper to communicate them 
in the civileſt terms to the Swediſh Commodore, 
who ſhewed his inſtruftions to repel force by 
force if any attempt was made to board the 
convoy, and that he ſhould defend them to the 
laſt. The crew of the Swediſh frigate were im- 
mediately at quarters, matches lighted, and 
every preparation made for an obſtinate reſiſt- 
ance ; and the ſignal was made on board the 
Britiſh ſquadron to prepare for battle In the 
night, poſſeſſion was taken of moſt of the veſſels, 
the Swedith frigate making many movements, 
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which were narrowly watched by the Romney, 
keeping cloſe under his lee, lower deck guns run 
out, and every man at his quarters. In the morn · 
ing the Swediſh frigate hoiſted out an armed boat, 
and ſent on board one of the veſſels which had 
been taken poſſeſſion of, and took out by force 
the Britiſh officer who had been left on board, 
and carried him on board the frigate, where he 
was detained. The Swediſh commander ſent 
an officer of his own on board Capt. Lawford 
to complain that he had taken advantage of the 
night to get poſſeſſion of his convoy, which was 
unobſerved by him, or he ſhould affuredly have 
defended them to the laſt. Upon further con- 
ference and repreſentation of the ĩmpracticability 
of reſiſtance to ſuch a ſuperior force, he at 
length agreed to go into Margate Roads, and 
returned the Britiſh officer who had been taken 
out anddetained on board the frigate. After the 
arrival in Margate Roads he lamented that he 
had not exchanged broadfides, ſaid that he did 
not then conſider his convoy as detained, and 
ſhould reſiſt any further attempt to take poſſeſſion 
of them. 


Capt. Raper ſtates, that on going on board 
the Swediſh frigate be found all the men at their 
quarters, and the ſhip clear for action; that the 
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Commander ſhewed his orders and expreſſed his 
firm determination to carry them into execution, 
Capt. Lawford ſent a boat with an officer on 
board ſeveral of the convoy, to deſire they would 
follow into Margate Roads ; their anſwer was, 
they would obey no one but their own Com- 
modore. 


Lieut. M*Dovgal deſcribes in like terms the 
menacing appearance and motions of the 
Swediſh frigate. He was ſent to take poſſeſſion 
of veſſels which would not bring-to without fir- 
ing at them. On his going on board one of 
them, the maſter declared that he had orders 
from his Commodore not to give up the 
poſſeſſion of her to any perſon whatever, and 
repeatedly drove away by force the Britiſh 
mariner, who by his order took poſſeſſion of the 
helm. 


Mr. Cockraft is another witneſs to the ſame 
effect, and Mr. Candiſh, the officer who was 
taken by force out of the Swediſh merchantman. 
Expreſſions of ſtrong reproach againſt the pro- 
ceedings of the Engliſh were addreſſed to him, 
and the Commodore proteſted that if he had not 
been ſurpriſed he would have defended his con- 
voy to the laſt, 
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* What then do theſe atteſtations (uncontra- 


died atteſtations) prove? To my apprehen- 
ſion they prove moſt clearly theſe facts That 
a large number of veſſels connected all together 
with each other, and with a frigate which con- 
voyed them, being bound to different ports in 
the Mediterranean, ſome declared to be enemy's 
ports and others not, with cargoes conſiſting 
amongſt other things of naval ſtores, were met 
with cloſe upon the Britiſh coaſt by his Britan- 
nic Majeſty's cruizers—That a continued re- 
ſiſtance was given by the frigate to the act of 
boarding any of theſe veſſels by the Britiſh 
cruizers, and that extreme violence was threa- 
tened in order to prevent it; and that the vio- 
lence was prevented from proceeding to extre- 
mities only by the ſuperior Britiſh force, which 
overawed it—T hat the act being effected in the 
night, by the prudence of the Britiſh Com- 
mander, the purpoſe of hoſtile reſiſtance, ſo far 
from being diſavowed, was maintained to the 
laſt, and complaint made that it had been elud- 
ed by a ſtratagem of the night. That a forcible 
recapture of one veſſel took place, and a for- 
cible capture and detention of one Britiſh officer 
who was on board her, and who, as I under- 
ſtand the evidence, was not releaſed till the 
ſuperiority of the Britiſh force had awed this 

Swediſh 


1 
Swediſh frigate into ſomething of a ſtipulated 
ſubmiſſion. 


So far go the general fats. —But all this, it is 
ſaid, might be the ignorance or perverſeneſs of 
the Swediſh officer of the frigate—the folly or 
the fault of the individual alone. This ſuggeſ- 
tion is contra dicted by Mr. Raper's Log, which 
proves that the merchantmen refuſed to admit 
the Britiſh officers on board, and declared that 
they would obey nobody but their own Com- 
modore; a fact to which Mr. M Dougal 
likewiſe bears teſtimony. It is contradicted 
ſtill more forcibly by the two ſets of inſtructions, 
thoſe belonging to the frigate and thoſe belong- 
ing to the merchant-veſſels.—The latter have 
been brought into court by themſelves, and of 
the authenticity of the former there is no rea- 
ſonable doubt ; for they are tranſmitted to me 
upon the faith of one of the great public offices 
of the Britiſh Government, and no perſon diſ- 
avows them, and indeed nobody can difayow 
them, becauſe they were produced by the 
Swediſh Captain, who made no ſecret whatever 
of their contents. Something of a complaint 
has been indulged, that the, orders from the Bri- 
tiſh Admiralty have not been produced; a ſin- 
gular complaint, conſidering that they were never 
| called 
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called for by the claimants, and they were not 
ordered by the Court, becauſe if the act of the 
captors was iliegal, the orders of the Admiralty 
would not juſtify it, and the want of orders 
would not vitiate if the act was legal. No 
myſtery however was made about theſe, for 
the communication of orders and inſtructions 
was mutual and unreſerved. It is ſaid that the 
inſtructions to the frigate are intended only 
againſt cruizers of Tripoli, and an affidavit has 
been brought in to ſhew that that Government 
had begun hoſtilities againſt the Swedes, —The 
language, however, of theſe inſtructions is as 
univerſal as language poſſibly can be; it is 
pointed againſt the . fleets of any nation what- 
ever.” It is however faid that this was merely 
to avoid giving offence to the Tripoli Govern- 
ment. But is the Tripoli Government the only 
Government whoſe delicacy is to be conſulted 
in ſuch matters? Are terms tobe uſed alarming 
to every other State, merely to ſave appearances 
with a Government which, they alledge in the 
affidavit referred to, had already engaged in un- 
Juſt hoſtility againſt them? There is, however, 
no neceſſity for me to notice this ſuggeſtion 
very particularly, and for this plain reaſon, that 
it is merely a ſuggeſtion neither proved nor at- 
tempted to be proved in any manner whatever ; 
and 
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and the res geſta completely proves the fact 
to be otherwiſe, becauſe it is clear that if it had 
been ſo, the Commander of the frigate muſt 
have had moſt explicit inſtructions to that effect. 
They could never have put ſuch general in- 
ſtructions on board, meaning that they ſhould 
de limited in their application to one particular 
State, without. accompanying them with ati ex- 
planation either verbal or written, which it was 
impoſſible for him to miſunderſtand. Such ex- 
planation was the maſter-key which they muſt 
have provided for his private uſe. Whereas 
nothing can be more certain than that he had 
been left without any ſuch reſtrictive inſtructions; 
he therefore acts, as any other man would do; 
upon the natural ſenſe and meaning of the only 
inſtructions he had received. On this part of 
the caſe, therefore, the queſtion is, What is it 
thas theſe general inſtructions purport ? 


The terms of the inſtructions are theſe—they 
are incapable of being miſunderſtood : © In caſe 
* the Commander ſhould meet with any ſhips of 
«© war of other nations, one or more of any 
« fleet whatever, then the Commander is to 
te treat them with all poſſible friendſhip, and 
* not to give any occaſion of enmity, but if 

© you 
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et you meet with a foreign armed veſſel which 
« ſhould be deſirous of having further aſſurance 
te that your frigate belongs to the King of 
« Sweden, then the Commander is by the 
« Swediſh flag and ſalute to make known that 
« jt is ſo; or if they would make any ſearch 
« amongſt the merchant-veſſels under your convoy, 
et which ought to be endeavoured to be prevented 
« as much as poſſible, then the Commander in, 
« in caſe ſuch thing ſhould be infiſted upon, 
« and that remonſtrances could not be amicably 
« made, and that notwithſtanding your amicable 
te comportment the merchant- ſhips ſbould never- 
ce theleſs be violently attacked, then violence muſt 
c be oppoſed again violence.” Removing 
mere civility of expreſſion, what is the real 
import of theſe inſtructions? Neither more 
nor leſs than this, according to my apprehen- 
ſion:— If you meet with the cruizers of the 
« Belligerent States, and they expreſs an inten- 
«* tion of viſiting and ſearching the merchant- 
te ſhips, you are to fall them out of their pur- 
te poſe if you can,—and if you can't, you are 
« to fight them out of it.” That is the plain 
Engliſh, and, I preſume, the plain Swediſh of 
the matter. 


Were 
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Were theſe inſtructions confined to the fri- 
gate, or were they accepted and acted upon by 
the merchantmen ? That they were ated upon 


is already ſhewn in the affidavits which I have 
ſtated ;—that they were deliberately accepted, 
appears from their own inſtruftions, which ex- 
actly cally with them. Theſe inſtruftions de- 
clare in expreſs terms, © that all merchant- 
« ſhips, during the time they are under convoy 
« of his Majeſty's ſhips, are earneſtly forbidden 
« to ſuffer the boats of any foreign nation to 
cc board them for the ſake of viſitation or ſearch- 
c ing; but in caſe ſuch boats ſhew an intention 
« of coming alongſide, the merchant-ſhips 
& are to ſheer from them.” It appears from 
the atteſtations that the obedience of theſe 
merchantmen outran the letter of their in- 
ſtructions. 


Whatever then was done upon this occaſion 
was not done by the unadviſed raſhneſs of one 
individual, but it was an inſtructed and pre- 
meditated at—an act common to all the parties 
concerned in it; and of which every part be- 
longs to all; and for which all the parties, 
being aſſociated with one common intent, are 
legally and equitably anſwerable. 


This 
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This being the au ſtate of the facts, it is 
proper for me to examine „Adly, what is their 
legal ſtate, or, in other words, to what conſi- 
derations they are juſtly ſubje&t according to 
the law of nations ; for which purpoſe I ſtate a 
few principles of that ſyſtem of law which 1 
take to be incontrovertible. 


iſt, That the right of viſiting and ſearch- 
ing merchant-ſhips upon the high ſeas, what- 
ever be the ſhips, whatever be the cargoes, 
whatever be the deſtinations, is an inconteſt- 
ible right of the Jawfully commiſſioned cruizers 
of a Belligerent Nation. I ſay, be the ſhips, the 
cargoes, and the deſtinations what they may, be- 
cauſe, till they are viſited and fearched, it does 
not appear what the ſhips, or the cargoes, or the 
deſtinations are, and it is for the purpoſe of 
aſcertaining theſe points that the neceſſity 
of this right of vifitation and ſearch exiſts, 
This right is ſo clear in principle that no man 
can deny it, who admits the legality of maritime 
capture; becauſe if you are not at liberty to aſ- 
certain by ſufficient inquiry whether there is 
property that ean legally be captured, it is im- 
poſſible to capture. Even thoſe who contend 
for the inadmiſſible rule, that free ſhips make 
free goods, muſt admit the exerciſe of this right 
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at leaſt for the purpoſe of aſcertaining whether 
the ſhips are free ſhips or not. The right is 
equally clear in practice, for practice is uniform 
and univerſal upon the ſubject. The many 
European treaties which refer to this right, refer 
to it as pre-exiſting, and merely regulate the ex- 
erciſe of it. All writers upon the law of nations 
unanimouſly acknowledge it, without the ex- 
ception even of Hubner himſelf, the great 
champion of neutral privileges. In ſhort, no 
man in the leaſt degree converſant in ſubjects of 
this kind has ever, that I know of, breathed a 
doubt upon it. The right muſt unqueſtionably 
be exerciſed with as little of perſonal harſhneſs 
and of vexation in the mode as poſſible; but 
ſoften it as much as you can, it is ſtill a right of 
force, though of lawful force—ſomething in the 
nature of civil proceſs, where force is employed, 
but a lawful force, which cannot lawfully be re- 
ſiſted. For it is a wild conceit that wherever 
force is uſed, it may be forcibly reſiſted ; a law- 
ful force cannot lawfully be reſiſted. The only 
caſe where it can be ſo in matters of this nature, 
is in the ſtate of war and conflict between two 
countries, Where one party has a perfect right 
to attack by force, and the other has an equally 
perſect right to repel by force. But in the re- 
lative fituation of two countries at peace with 

* each 
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each other, no ſuch conflicting rights can 
poſſibly coexiſt. 


Adly, That the authority of the Sovereign of the 
Neutral Country being interpoſed in any manner 
of mere force cannot legally vary the rights of a 
lawfully-commiſſioned Belligerent Cruiſer ; I ſay 
legally, becauſe what may be given, or be fit to 
be given, in the adminiſtration of this ſpecies of 
law, to conſiderations of comity or of national 
policy, are views of the matter which, fitting in 
this Court, I have no right to entertain, All 
that I aſſert is, that legally it cannot be main- 
tained, that if a Swediſh commiſſioned cruiſer, 
during the wars of his own country, has a right 
by the law of nations to viſit and examine neutral 
ſhips, the King of England, being neutral to 
Sweden, is authoriſed by that law to obſtruct 
the exerciſe of that right with reſpe& to the mer- 
chant-ſhips of his country. I add this, that I 
cannot but think that if he obſtructed it by 
force, it would very much reſemble, (with all 
due reverence be it ſpoken,) it would very much 
reſemble, an oppoſition of illegal violence to 
legal right. Two Sovereigns may unqueſtionably 
agree (if they think fit) by ſpecial covenant, that 
the preſence of one of their armed-ſhips along 
with their merchant-ſhips ſhall be mutually un- 
derſtood 
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derſtood to imply, that nothing is to be found in 
that convoy of merchant-ſhips inconſiſtent with 
amity or neutrality; and if they conſent to 
accept this pledge, no third party has a right to 
quarrel with it any more than with any other 
pledge which they may agree mutually to accept. 
But ſurely no Sovereign can legally compel the 
acceptance of ſuch a ſecurity by mere force. 
The only ſecurity known to the law of nations 
upon this ſubject, independent of all ſpecial 
covenant, is the right of perſonal viſitation 
and ſearch, to be exerciſed by thoſe who have 
the intereſt in making it. I am not igno- 
rant, that amongſt the looſe doctrines which 
modern Fancy, under the various denominations 
of philoſophy and philanthropy, and I know not 
what, have thrown upon the world, it has been 
within theſe few years advanced, or rather in- 
ſinuated, that it might poſſibly be well if ſuch 
a ſecurity were accepted. Upon ſuch unautho- 
riſed ſpeculations it is not neceſſary for me to 
deſcant : the law and practice of nations (I in- 
clude particularly the practice of Sweden when it 
happens to be Belligerent) give them no ſort of 
countenance; and until that law and practice are 
new · modelled in ſuch a way as may ſurrender the 
known and ancient rights of ſome nations to the 
preſent convenience of other nations, (which 
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nations may perhaps REMEMBER to forge? them, 
when they happen to be themſelves belligerent,) 
no reverence is due to them; they are the 
elements of that ſyſtem which, if it is conſiſtent, 
has for its real purpoſe an entire abolition of cap- 
ture in war—that is, in other words, to change 
the nature of hoſtility, as it has ever exiſted 
amongſt mankind, and to introduce a ſtate of 
things not yet ſeen in the world, that of a mili- 
tary war and a commercial peace. If it were fit, 
that ſuch a ſtate ſhould be introduced, it is at 
leaſt neceſſary that it ſhould be introduced in an 
avowed and intelligible manner, and not in a 
way which, proſeſſing gravely to adhere to that 
ſyſtem which has for centuries prevailed among 
civilized States, and urging at the ſame time a 
pretenſion utterly inconſiſtent with all its known 

principles, delivers over the whole matter at 
once to eternal controverſy and conflict, at the 
expence of the conſtant hazard of the harmony 
of States, and of the lives and ſaſeties of innocent 


3dly, That the penalty for the violent contra- 
vention of this right is the confiſcation of the 


property ſo withheld from viſitation and ſearch, 
For the proof of this I need only refer to Vattel, 
one of the moſt corre& and certainly not the 


leaſt 


( 2r ) 


leaſt indulgent of modern profeſſors of public 
law. In Book III. c. vii. ſect. 114, he ex- 
preſſes himſelf thus: On ne peut empecher le 
e tranſport des effets de contrebande, fi Von ne 
ce viſite pas les vaiſſeaux neutres que Fon ren- 
© contre en mer. On eſt donc en droit de les 
te viſiter. Quelques nations puiſſantes ont refuſe 
cc en differents tems de ſe ſoumettre à cette vilite, 
ic aujourdbui un vaiſſeaux neutre, qui refuſeroit de 
ce ſouffrir la viſite, ſe ferois condamner par cela ſeul, 
© comme etant de bonne priſe.” And to be ſure 
the only marvel in the caſe is, that he ſhould 
mention it as a law merely modern, when it is 
remembered that it is a principle, not only of 
the civil law, (on which great part of the law of 
nations is founded,) but of the private juriſpru- 
dence of moſt countries in Europe,—that a con- 
tumacious refuſal to ſubmit to fair inquiry in- 
fers all the penalties of convicted guilt. Con- 
formably to this principle we find in the cele- 
brated French Ordinance of 1681, now in force, 
Article 12, That every veſſel ſhall be good prize in 
ce caſe of refiſtance and combat; and Valin, in his 
Commentary, p. $1, ſays expreſsly, that although 
the expreſſion is in the conjunctive, yet that the 
reſiſtance alone is ſufficient, He refers to 
the Spaniſh Ordinance 1718, evidently copied 
from it, in which it is expreſſed in the disjunc- 
tive, © in caſe of refiſtance or combat.” And recent 
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inſtances are at hand and within view, in which it 
appears that Spain continues to act upon this 
principle. The firſt time in which it occurs to 
my notice on the inquiries I have been able to 
make in the Inſtitutes of our own Country re- 
ſpecting matters of this nature, is in the Order 
of Council 1564, Article 12, which directs, 
« That when any ſhip, met withal by the Royal 
« Navy or other ſhip commiſſionated, ſhall fight 
* or make reſiſtance, the ſaid ſhip and goods ſhall 
te be adjudged lawful prize: —a fimilar article oc- 
curs in the Proclamation of 1672. I am aware, that 
in thoſe orders and proclamations are to be found 
ſome articles not very conſiſtent with the law of 
nations as underſtood now, or indeed at that time; 
for they are expreſsly cenſured by Lord Claren- 
don. But the article I refer to is not of 
thoſe he reprehends, and it is obſervable that 
Sir William Wiſeman, then the King's Advocate 
General, who reported upon the Articles in 167 3, 
and expreſſes a diſapprobation of ſome of them 
as harſh and novel, does not mark this article 
with any obſer vation of cenſure. I am therefore 
warranted in ſay ing, that it was the rule, and the 
undiſputed rule of the Britiſh Admiralty. I will 
not ſay that that rule may not have been broken in 
upon in ſome inſtances by conſiderations of comity 
or of policy, by which it may be fir that the ad- 


Lord Clarendon's Life, p. 242. 
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miniſtration of this ſpecies of law ſhould be tem- 
pered in the hands of thoſe tribunals which have 
a right to entertain and apply them ; for no man 
can deny that a State may recede from its ex- 
treme rights, and that its Supreme Councils are 
authoriſed to determine ia what caſes it may be 
fit to do ſo, the particular Captor having in no 
caſe any other right and title than what the State 
itſelf would poſſeſs under the ſame facts of cap- 
ture. Bur I ſtand with confidence upon all fair 
principles of reaſon, upon the diſtinct authority 
of Vattel, —upon the Inſtitutes of other great 
maritime Countries, as well as thoſe of our own 
Country,—-when I venture to lay it down, That 
by the law of nations, as now underſtood, a de- 
liberate and continued reſiſtance to ſearch on the 
part of a neutral veſſel to a lawful cruiſer is fol- 
lowed by the legal conſequence of confiſcation. 


3- The third propoſed inquiry was, whether 
any ſpecial circumſtances preceded, accompanied, 
or followed the tranſaction, which ought in any 
manner or degree to affect the application of the 
general principles. 


The firſt ground of exemption ſtated on the 
part of the Claimants is the Treaty with 
Sweden 1661, Article 12, and it was inſiſted 
by Dr. Laurence, that although the Belligerent 
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Country is authoriſed by the treaty to exerciſe 
rights of inquiry in the firſt inſtance, yet that 
theſe rights were not exerciſed in the manner 
therein preſcribed. It is an obvious anſwer to 
that obſervation, that this treaty never had in its 
contemplation the extraordinary caſe of an armed 
veſſel ſent in company with merchantmen for the 
very purpoſe of beating off all inquiry and ſearch. 
On the contrary, it ſuppoſes an inquiry for cer- 
tain papers, and if they are not exhibited, or 
« there is any other juſt and ftirong cauſe of ſuſ- 
te picion,” then the ſhip is to undergo ſearch. The 
treaty, therefore, recogniſes the rights of inquiry 
and ſearch, and the violation of thoſe rights is 
not leſs a violation of the treaty than it is of the 
general law of nations. It is faid that the demand 
ought firſt to have been made upon the frigate ; 
I] know of no other rule but that of mere courteſy 
which requires this ; for this extraordinary caſe 
of an armed ſhip travelling along with merchant- 
ſhips is not a c2/us federis that it is at all fo 
provided for in the treaty ; however if it is a rule, 
it was complied with in the preſent inſtance, and 
the anſwer returned was, that ** they were Swediſh 
« ſhips bound to various ports in the Mediter- 
*« ranean, laden with iron, hemp, pitch, and 
c tar.” The queſtion then comes, what rights 
accrued upon the receipt of this anſwer ? I fay, 
| firſt, that a right accrued of ſending on board 
each 
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each particular ſhip for their ſeveral papers ; for 
each particular ſhip, without doubt, had its own 
papers ; the frigate could not have them; and 
the Captors had a right to ſend on board them to 
demand thoſe papers, as well under the treaty as 
under the general law. A ſecond right that 
accrued upon the receiving of this anſwer was, a 
right of detaining ſuch veſſels as were carrying 
cargoes ſo compoſed, either wholly or in part, to 
any ports of the Enemies of this Country ; for 
that tar, pitch, and hemp going to the Enemy's 
uſe are liable to be ſeized as contraband in their 
own nature, cannot, I conceive, be doubted under 
the modern law of nations; though formerly, when 
the hoſtilities of Europe were leſs naval than 
they have ſince become, they were of a diſputable 
nature, and perhaps continued ſo at the time of 
making that treaty, or at leaſt at the time of 
making that treaty which is the baſis of it, I mean 
the treaty in which Whitlock was employed in 
the year 1651. For I conceive that Valin ex- 
preſſes the truth of this matter, when he ſays, 
p. 68, De droit ces choſes,” (ſpeaking of 
naval ſtores,) © ces choſes font de contrebande 
c aujourdbui & depuis le commencement de ce 
te ſiecle, ce qui n'etoit pas autrefois neanmoins ;” 
and Vattel, the beſt recent writer upon theſe 
matters, explicitly admits amongſt poſitive 
| contra- 
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contraband, © les bois & tout ce qui ſert 2 la con- 
ic ſtruct on & à l'armament de vaiſſeaux de guerre.” 
Upon this principle was founded the modern 
explanatory article of the Daniſh Treaty, entered 
into in 1780 on the part of Great Britain 
by a Noble Lord ®, then Secretary of State, 
whoſe attention had been peculiarly turned 
to ſubjects of this nature. I am therefore 
of opinion, that although it might be ſhewn 
that the nature of theſe commodities had 
been ſubject to ſome controverſy in the time 
of Whitlock, when the fundamental treaty was 
conſtrued, and that therefore a diſcreet ſilence 
was obſerved reſpecting them in the compoſition 
of that treaty and of the Jatter treaty derived 
from it, yet that the expoſition which the 
later judgment and practice of Europe has given 
upon this ſubject would in ſome degree affect 
and apply what the treaties had been content to 
leave on that indefinite and diſputable footing 
on which the notions then more generally 
prevailing in Europe had placed it. Certain 
it is, that in the year 1750 the Lords of Appeal 
in this Country declared pitch and tar the pro- 
| duce of Sweden, and on board a Swediſh ſhip 
bound to a French port, to be contraband and ſub- 
ject to confiſcation, in the memorable caſe of the 
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Maids-Goede Help. In the more modern under - 
ſtanding of this matter, goods of this nature being 
the produce of Sweden and the actual property of 
Swedes, and conveyed by their own navigation, 
have been deemed, upon a principle of indulgence 
to the native products and ordinary commerce of 
that country, ſubje only to the milder rights of 
pre-occupancy and pre-emption, or to the rights 
of preventing the goods from being carried to 
the Enemy and of applying them to your own 
uſe, making a juſt pecuniary compenſation for 
them. But to theſe rights, being bound 
to an Enemy's port, they are clearly ſubject, 
and may be . — without any violation 
of national or individual juſtice. Thirdly, 
another right acerued, that of bringing in 
for a more deliberate inquiry than could poſſi- 
bly be conducted at fea upon ſuch a num- 
ber of veſſels, even theſe which profeſſed to carry 
cargoes with a neutral deſtination. Was there 
or was there not the juſt and the grave ſuſpicion, 
which the treaty refers to, excited by the cir- 
cumſtances of ſuch a number of veſſels with ſuch 
cargoes intended to fail all along the extended 
coaſts of the ſeveral public Enemies of this 
kingdom, under the protection of an armed 
frigate aſſociated with them for the very purpoſe 
of beating off by force all particular inquiry ? 
but ſuppoſing even that there was not, is this 

the 
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the manner in which the obſervance of the treaty 
or of the law of nations is to be enforced ? cer- 
tainly not by the treaty itſelf, for the remedy for 
infraction is provided in compenſations to be 
levied and puniſhments to be inflicted upon 
Delinquents by their own reſpective Sovereigns., 
Article 12. How ſtands it by the general law ? 
I don't ſay that caſes may not occur in which a 
ſhip may be authoriſed by the natural rights of 
ſelf-preſervation to defend itſelf againſt extreme 
violence threatened by a cruiſer groſsly abuſing 
his commiſſion ; but where the utmoſt injury 
threatened is the being carried in for inquiry into 
the neareſt port, ſubje to a full reſponſibility in 
coſts and damages, if this is done vexatiouſly 
and without juſt cauſe, a merchant - veſſel has not 
a right to ſay for itſelf, (and an armed veſſel has 
not a right to ſay for it,) © I will ſubmit to no 
« ſuch inquiry, but I will take the law into my 
ec own hands by force.” What is to be the iſſue, 
if each neutral veſſel has a right to judge for itſelf 
in the firſt inſtance, whether it is rightly detained, 
and to act upon that judgment to the extent of 
uſing force ?—ſurely nothing but battle and 
bloodſhed, as often as there is any thing like an 
equality of force or an equality of ſpirit. For 
how often will the caſe occur in which a neutral 
veſſel will judge itſelf to be rightly detained ? 
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How far the peace of the world will be benefited 
by taking the matter from off its preſent footing 
and putting it upon this, is for the advocates of 
ſach a meaſure to explain. I take the rule of 
law to be, that the veſſel ſhall ſubmit to the in- 
quiry propoſed, looking with confidence to thoſe 
Tribunals, whoſe nobleſt office (and I hope not 
the leaſt acceptable to them) is to relieve by 
compenſation inconveniences of this kind where 
they have happened through accident or error, 
and to redreſs by compenſation and puniſhmeat 
injuries that have been committed by deſign. 


The ſecond ſpecial ground taken on the part 
of the Claimants was, that the intention was 
never carried into act. And I agree with 
Dr. Lavrence, that if the intention was volun- 
tarily and clearly abandoned, an intention fo 
abandoned, or even a ſlight heſitation about ir, 
would not conſtitute a violation of right. But 
how ſtands the fact in the preſent caſe? The 
intention gives way, ſo far as it does give way, 
only to a ſuperior force. It is for thoſe who give 
ſuch inſtructions to recolleR, that the averment 
of an abandonment of intention cannot poſſibly 
be ſet up, becauſe the inſtructions are delivered 
to perſons who are bound to obey them, and 
who have no authority to vary. The intention 
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is neceſſarily unchangeable ; and being fo, I do 
not ſee the perſon who could fairly contradi& 
me, if I was to aſſert that the delivery and ac- 
ceptance of ſuch inſtructions, and the failing 
under them, were ſufficient to complete the act of 
hoſtility. However that might be, the preſent 
fa& is, that the commander ſails with inſtrutions 
to prevent inquiry and ſearch by force, which 
inſtructions he is bound to obey, and which he is 
prevented from acting upon to their utmoſt extent 
only by an irreſiſtible force. Under ſuch circum- 
ſtances how does the preſumption of abandonment 
ariſe ? If it does, mark the conſequences ! If he 
meets with a ſuperior force, he abandons his 
hoſtile purpoſe ! if he meers with an inferior 
force, he carries it into complete eſſect! How 
much is this ſhort of the ordinary ſtate of actual 
hoſtility ! What is hoſtility? It is violence 
where you can uſe violence with ſucceſs ;— 
and where you cannot, it is ſubmiſſion and 
ſtriking your colours. Nothing can be more 
clear upon the peruſal of theſe atteſtations, than 
that this gentleman abandoned his purpoſe 
merely as a ſubdued perſon in an unequal con- 
teſt. The reſiſtance is carried on as far as it 
can be; and when it can maintain itſelf no 
longer, fugit indiguata. 


3. It 
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3- It is ſaid that the papers were not imme- 
diately taken poſſeſſion of nor proceedings in- 
ſtituted till long after the arrival in port. Theſe 
are unqueſtionably irregularities ; but I agree 
with the King's Advocate in maintaining, that 
they are not ſuch irregularities as will deſtroy the 
Captor's right of Proceeding, for the Claimant 
had his remedy in the way of a Monition. How 
theſe delays were occaſioned, whether in conſe- 
quence of pending negotiations, (as has been re- 
peatedly aſſerted in the courſe of the argument,) 
I am not judicially informed. If ſuch nego- 
tiations ever exiſted, I may have reaſon perſon- 
ally to lament that they have proved ineffectual. 
But the legal conſequence of that inefficacy un- 
doubtedly is, that the queſtion of law remains the 
ſame as if no ſuch negotiation had ever been 
thought of. 


4. It is laſtly ſaid, that they have proceeded 
only agaiaſt the merchant- veſſels, and not againſt 
the frigate, the principal wrong-doer. On what 
grounds this was done—whether on that ſort of 
comity and reſpe& which is not unuſually ſhewn 
to the immediate property of great and auguſt 
Sovereigns, or how otherwiſe, -I am again not 
judicially informed ; but it can be no legal bar 
to the right of a plaintiff to proceed, that he has 
for ſome reaſon or other declined to proceed 
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againſt another party againſt whom he had an 
equal or poſſibly a ſuperior title. And as to the 
particular caſe of one veſſel which had obtained 
her releaſe and a re-delivery of her papers, the 
act of the Captors may perhaps furniſh a reaſon- 
able ground of diſtinct ion with reſpe& to her own 
ſpecial caſe ; but its effect, be it what it may, is 
confined to herſelf, and can be extended no 
farther. 


I am of opinion, therefore, that ſpecial cir- 
cumſtances do not exiſt which can take the 
caſe out of the rule which is generally applicable 
to ſuch a ſtate of facts; and I have already ſtated 
that rule to be the confiſcation of all the property 
forcibly withheld from inquiry and ſearch. It 
may be fitting (for any thing that I know) that 
other conſiderations ſhould be interpoſed to 
X if the rule can be 
juſtly taxed with ſeverity ; but I have neither the 
knowledge of any ſuch conſiderations, nor autho- 
rity to apply them. If any negotiations have 
pledged (as has been intimated) the honour and 
good faith of the Country, I can only ſay that it 
has been much the habit, and I hope will for 
ever continue the habit, of this country to redeem 
pledges of ſo ſacred a nature. But my buſineſs 
is merely to decide whether, in a Court of the 
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Law of Nations, a pretenſion can be legally 
maintained which has for its purpoſe neither 
more nor leſs than to extinguiſh the right of 
maritime capture in war; and to do this, how? 
by the direct uſe of hoſtile force on the part of a 
Neutral State. It is high time that the legal 
merit of ſuch a pretenſion ſhould be diſpoſed of 
one way or other—it has been for ſome few years 
paſt preparing in Europe—it is extremely fit 
that it ſhould be brought to the teſt of a judicial 
decifion : for a worſe ſtate of things cannot exiſt, 
than that of an undetermined conflict between 
the antient law of nations, as underſtood and 
practiſed for centuries by civiliſed nations, and a 
modern project of innovation utterly inconſiſtent 
with it; and in my apprehenſion, not more in- 
conſiſtent with it, than with the amity of neigh- 
bouring States, and the perſonal ſafety of their 
reſpective ſubjects. 


The only remaining queſtion which I have to 
conſider is, the matter of. expences; and this 
I think myſelf bound to diſpoſe of with as much 
tenderneſs as I can uſe in favour of individuals. 
It is to be obſerved, that the queſtion itſelf was 
of an importance and delicacy ſomewhat beyond 
the powers of deciſion belonging to ſuch perſons — 
D 


The 
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The authority of their Country has been in ſome 


degree ſurpriſcd in this matter The Captors 
have been extremely tardy in proceeding to ad- 
judication. Attending to all theſe conſiderations, 


I think the Claimants are clearly entitled to have 


their expences charged upon the value of the pro- 
perty up to the time of the order for further 
proof, From that time the Property might have 
been withdrawn upon bail, and it is no anſwer to 
the Court to ſay that this gentleman or an- 
other gentleman did not think it adviſeable to 
commit their private fortunes in the extent of 
the ſecurity required. It is the buſineſs of 
foreign owners who have: brought their ſhips and 
cargoes into ſuch ſituations of difficulty, to find 
the means of relieving them when the opportunity 
can be uſed. I go ſufficient lengths in allowing 
expences for the further time in which orders 
could have been obtained from Sweden, and 
I fix this at the diſtance of two months from the 
order of further proof: and, condemning the 
Ship and Cargo, I direct all private Adventures 
to be reſtored. | 


This is the ſubſtance of what I have to pro- 
nounce judicially on this Caſe, after weighing 
with the moſt anxious care the ſeveral fats and 
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the learned arguments which have been applied 
to them. | deliver it to my Country —and to 
foreign Countries—with little diffidence in the 
rect itude of the judgment itſelf, I have till 
more ſatisfaction in feeling an entire confidence 
in the rectitude of the conſiderations under which 
it has been formed. 


THE END. 
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